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QUESTION INVOLVED. 

Whether, in the District of Columbia under Section 16-409 
of the 1940 Code, and in accord with the universal rule 
exclusive of statute, a tenancy by the entirety, created by a 
conveyance to husband and wife as joint tenants, is dis¬ 
solved by a divorce between the parties, and a tenancy ha- 
common results, where a separation agreement made while 
the parties were still married did not mention divorce, did 
not expressly provide that in the event of a divorce the 
parties should not be tenants in common, and signified an 
intention not to effect any change in the state of the title 
by providing that the property should “remain in joint 
tenancy” and the parties should “continue to be joint 
tenants.” 
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IN THE 


United States Court o! Appeals 

Foe the Disteict op Columbia. Cmcurr 


No. 10,759 


ESTHER GOODPASTURE HEATH, Appellant, 

v. 

AD ALINE E. HEATH, Appellee . 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment entered June 28,1950, 
of the District Court of the United States for the District 
of Columbia, in favor of the defendant on her motion for 
summary judgment (J. App. 10) 

Jurisdiction of this Court is conferred by Title 28, U. S'. C. 
Section 1291, Act of June 25,1948, c. 646, 62 Stat 929; and 
by Section 17-101 of the District of Columbia Code (1940). 
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STATUTE INVOLVED. 

Section 16-409 of the District of Columbia Code (1940): 

“Upon the entry of a final decree of annulment or 
divorce a vinculo in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved # # 

STATEMENT OF POINTS ON APPEAL 

1. That the Court erred in entering herein its judgment 
of June 28,1950. 

2. That the Court erred in holding as a matter of law that, 
on the allegations of the Complaint and the exhibits filed 
by the defendant, the title to the real estate described in 
the Complaint is, and has been since April 13, 1949, vested 
in the defendant as sole owner in fee simple. 

3. That the Court erred in failing to hold and adjudge 
as a matter of law that the plaintiff is the owner of an 
undivided one-half interest in the real estate described in 
the Complaint as a tenant in common, by devise from A. 
Fife Heath, deceased. 

4. That the Court erred in failing to hold as a matter of 
law that the decree of divorce entered by the Circuit Court, 
Seventh Judicial District, Volusia County, State of Florida, 
on March 18, 1943, by operation of law dissolved the ten¬ 
ancy by the entirety theretofore existing between A. Fife 
Heath and the defendant, so that they thereupon became, 
and were thereafter, tenants in common until the death of 
the said A. Fife Heath on the 13th day of April, 1949. 

STATEMENT OF FACTS. 

The defendant, Adaline Heath, married Dr. A. Fife Heath 
in 1929. In 1934, the premises at 1833 Monroe St., N. E., 
were conveyed to them as husband and wife, as joint tenants. 
(J. App. 3) 
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On July 23, 1943, Dr. Heath and Adaline entered into a 
separation agreement in which they recognized that their 
marital differences caused them to live separately, but 
made no mention whatever of a divorce. By the agreement, 
(J. App. 6-9) 

1. Dr. Heath agreed to name Adaline irrevocable 
beneficiary under certain life insurance policies, unless 
she should die first, and to continue to pay the pre¬ 
miums thereon. 

2. The real estate at 1833 Monroe St., Northeast, 

“ being now jointly owned by the parties hereto, 
shall hereafter remain as the joint property of the 
parties in joint tenancy 

but Dr. Heath was entitled to exclusive use of the 
premises and the rents therefrom during his lifetime, 
and was obligated to keep the property in repair, to 
curtail the principal indebtedness, to pay the interest 
and taxes. 

3. The furniture and household effects and the f amil y 
car, all were given to Adaline, but Dr. Heath retained 
all his professional equipment and library. 

4. The bank account was divided. 

5. Dr. Heath was to pay Adaline $300 per month for 
life or until her remarriage. 

6. Dr. Heath paid Adaline’s attorney’s fee of $350.00. 

7. Dr. Heath was released of all claims by Adaline, 
subject to the terms of the agreement. 

“it being understood and agreed, as is hereinbefore 
provided, that the real estate located at 1833 Monroe 
Street, Northeast, in said City and District, shall 
remain in the joint names of the parties hereto and 
shall continue to be jointly held and owned by them, 
subject, of course, to the right of the party of the 
second part to the exclusive use, occupancy and pos¬ 
session thereof and the right to receive any rent 
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realized from said real estate, as is provided in 
Paragraph numbered 2 of this Agreement ’’ 

The agreement was witnessed by Stacy M. Reed and Leo 
A. Rover, well known and able District of Columbia attor¬ 
neys. (J. App. 9) 

On March 18,1943, Adaline procured a decree of divorce 
from Dr. Heath in Florida, upon a bill of complaint which 
recited that a property settlement agreement had been 
entered into between the parties, and to which a copy of 
the agreement of July 23,1942, was attached as an exhibit. 
(J. App. 10) 

Thereafter Dr. Heath married the plaintiff, Esther Good- 
pasture Heath. He died on April 13,1949, leaving a will in 
which Esther was named as sole legatee and devisee if she 
survived him. (J. App. 2) 

This action was filed on November 26, 1949, to obtain a 
judicial determination that upon the divorce of Adaline 
and Dr. Heath, the tenancy by the entirety theretofore exist¬ 
ing between them in the real estate was dissolved, that Dr. 
Heath and Adaline thereafter held as tenants in common, 
and that the undivided one-half interest of Dr. Heath in the 
property passed by devise to the plaintiff (J. App. 4) 

The judgment of the court below granting the motion of 
Adaline for summary judgment in her favor was entered 
on June 28, 1950. (J. App. 10) From that judgment, this 
appeal has been taken. 

SUMMARY OF ARGUMENT. 

But for the agreement of July 23, 1942, there could be 
no question that the parties to this appeal would be tenants 
in common. The appellant contends that no change in the 
title was effected by that agreement so that, whether un¬ 
der Section 16-409 or under the general rule of law, the 
divorce between Dr. Heath and the appellee dissolved their 
tenancy by the entirety and left them tenants in common. 

. 
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ARGUMENT. 

L 

Dr. Heath and Adaline Were Tenants by the Entirely. 

The original conveyance of the property to Dr. Heath 
and Adaline, husband and wife, as joint tenants, created a 
tenancy by the entirety. Settle v. Settle, 56 App. D. C. 50, 
8 F. 2d 911. 

One of the well known characteristics of a tenancy by the 
entirety is that husband and wife hold title per tout et non 
per my; so that neither alone can convey a separate interest, 
and the court cannot partition the property while the mar¬ 
riage still exists, even where the parties were separated and 
litigating. Settle v. Settle, supra. 

We do not understand that these principles are ques¬ 
tioned by the appellee. 

n. 

A Divorce Dissolves a Tenancy by the Entirely and Creates 

a Tenancy in Common. 

Section 16-409 of the District of Columbia Code (1940) 
provides: 

“Upon the entry of a final decree of annulment or 
divorce a vinculo, in the absence of a valid antenuptial 
or postnuptial agreement in relation thereto, all prop¬ 
erty rights of the parties in joint tenancy or tenancy 
by the entirety shall stand dissolved * # 

The foregoing statute codifies the rule which obtains in 
all states except Pennsylvania and Arkansas. Bernatavicius 
v. Bernatavicius , 259 Mass. 486, 156 N. E. 685, 52 A. L. B. 
886; Blenard v. Blenard, 185 Md. 548, 45 A. 2d 335; 
Meyers v. East End Loan and Savings Association, etc., 

139 Md. 607,116 A. 453; Reed v. Reed, 109 Md. 690; Fisher 
v. Fisher, 217 N. C. 70, 6 S. E. 2d 812; Bliss v. Miller, 119 
Or. 573, 250 P. 218; Baker v. Kennerup, 102 N. J. Eq. 681, 

140 A. 681; Schafer v. Schafer, 122 Or. 620, 260 P. 206; 



Brown v. Brown, 160 Tenn. 685, 28 S. W. 2d 350; Cisel v. 
Cisel, 352 Mo. 1097, 180 S. W. 2d 748; Townsend v. Town¬ 
send, 5 W. W. Har. (DeL) 493, 168 A. 67. 

In Bernatavicius v. Bernatavicius, supra, the court said: 

4 ‘It remains to consider whether upon divorce a sim¬ 
ple joint tenancy springs into being, or whether tenancy 
in common arises. It was said in Park v. Parker, 216 
Mass. 405, 407, 103 N. E. 937: 4 Joint tenancy and its 
doctrine of survivorship are not in harmony with the 
genius of our institutions, nor are they much favored 
in law. Burnett v. Pratt, 22 Pick. 556/ 

4 4 Our statutes tend in the same direction. Express 
words are necessary in a deed or devise (except as to 
trusts) to create a joint tenancy. Gen. Laws, chap. 184, 
§ 7. These considerations lead us to the opinion that 
the operation of a divorce of the parties upon a tenancy 
by the entirety creates a tenancy in common. The deci¬ 
sions hitherto cited are to that effect. * ' * ” 



The Agreement of July 23,1943, Did Not Prevent Dissolution 
of the Tenancy by the Entirety by Divorce and Creation 
of a Tenancy in Common. 

The crux of the case at bar is whether the agreement of 
July 23, 1942, changed the title theretofore existing in Dr. 
Heath and Adaline, so that a tenancy in common did not 
result after the divorce by operation of law. 

The sole basis for the contention that the agreement of 
July 23,1942, gave Adaline the whole title upon the death of 
Dr. Heath is that the parties used the words 44 joint tenants.” 
Since a joint tenancy implies the right of survivorship, it is 
argued that on the death of Dr. Heath, his co-tenant, Ada- 
line, succeeded to the whole title. 

This contention, it is submitted, is not sound, for the fol¬ 
lowing reasons: 

(1) The words 44 joint tenants” did not originate in the 
agreement Prior to the agreement, the parties had been de¬ 
scribed as joint tenants in the original conveyance to them; 
and thereby they became tenants by the entirety by opera¬ 
tion of law. In the agreement, they used the words “remain” 



and “continue” to signify a continuance of the existing 
relationship. See Harris v. Wright, 24 S. E. 751, 754, 118, 
N. C. 422. No words are used showing an intent to change the 
legal nature of their relationship from tenants by the en¬ 
tirety to joint tenants. On the contrary, the words used 
clearly mean the opposite. See, Webster, New Int. Did., 
“Remain;” “Continue.” 

(2) While the right of survivorship is one of the charac¬ 
teristics of a joint tenancy, another and equally important 
one is the right to terminate the joint tenancy by a convey¬ 
ance to a stranger who becomes a tenant in common with 
the co-tenant; and a reconveyance to the grantor by the 
stranger will not restore the joint tenancy. 2 Tiffany, Real 
Property, Third Ed., p. 209, Sec. 425, Dimock v. Corwin, 99 
F. 2d 799, 801, Affd 306 U. S. 363, 371, 59 S. Ct. 551, 83 L. 
ed 763,769; Gwinn v. Comr. Int. Rev., 54 F. 2d 728, 729, affd 
287 U. S. 224,53 S. Ct. 157,77 L. ed 270. If the parties to the 
agreement had intended to create in Adeline a right of sur¬ 
vivorship which she would not otherwise have had, they 
would surely have made the right indefeasible or irrevo¬ 
cable. This they did not do, and their failure to do so is evi¬ 
dence that they did not intend to change the relationship. 
To state it another way, if the parties intended to create a 
right of survivorship in each other, by creating themselves 
joint tenant, they made no provision to forbid either party 
to circumvent such right by exercising his right to terminate 
the joint tenancy and create a tenancy in common through a 
conveyance to a third person. 

(3) The parties were each represented by able counsel 
They must be presumed to have known the effect of a di¬ 
vorce on a joint tenancy or a tenancy by the entirety. Not¬ 
withstanding, they made no provision in the agreement to 
prevent the operation of law to effect a tenancy in common 
in the event of divorce. 

(4) A joint tenancy is said to require the co-existence of 
four unities: Time, title, interest and possession. If the 
agreement of July 23,1942, had in fact intended to effect a 


change of the title from a tenancy by the entirety to a joint 
tenancy, it failed because, by providing for exclusive pos¬ 
session and use by Dr. Heath during his lifetime, the unities 
of interest and possession were missing. 2. Tiffcmy, Real 
Property, 208 Sec. 425; Gwinn v. Comr. lnt. Rev., supra. 

(5) There is nothing in the agreement to show that the 
parties had divorce in mind. On this motion for summary 
judgment the intent of the parties must be determined only 
from the agreement itself, there being no other evidence in 
the record. If they had had divorce in mind, and had in¬ 
tended what the appellee contends, it would have been 
very easy for them to have used words to say so. They could 
have clearly negated an intent to permit the operation of the 
usual rule of law by saying that the real estate 11 shall always 
hereafter remain as the joint property of the parties, in 
joint tenancy, and not as tenants by the entirety or tenants 
in common, before or after any divorce which may be en¬ 
tered between the parties by any court. ,, If we can speculate 
that the parties intended divorce, we can speculate they in¬ 
tended to remarry. An intent in such case to perpetuate a 
right of survivorship would be unnatural. 

(6) In the agreement, Dr. Heath was to make curtails 
on the principal indebtedness. He would not likely have com¬ 
mitted himself to this if he had anticipated that, on his 
death, his estate would not have the benefit of his building 
a larger equity in the property. 

(7) No deed was ever recorded at the Office of the Recorder 
of Deeds. It would seem that if the parties intended to change 
the nature of the legal title they would have made such 
change a matter of public record, insofar as the title to 
the realty is concerned. It is noteworthy that in paragraph 
3 of the agreement the parties made specific provision for 
the execution of other papers to effectuate a change in the 
title to the automobile. There was no such provision as to 
the real estate. 

(8) The law today favors a tenancy in common over a 
joint tenancy. 
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“We fully recognize the fact that, however the case 
may have been in the past, neither in our own country 
nor in England at this day is the construction favored 
that would make a joint tenancy rather than a tenancy 
in common. It has been said that courts of equity are 
even astute to find reasons for the construction 
that from any given instrument of writing would raise 
a tenancy in common, rather than a joint tenancy. And 
it is undoubtdely true, that, in the vast majority of 
cases substantial justice is done and effect given to the 
true intention of the parties by such construction.” 

Seitz v. Seitz, 11 App. D. C. 358, 370. 

See also Sec. 45-816, D. C. Code (1940), which reversed 
the common law rule existing prior to Seitz v. Seitz, supra, 
that a conveyance to two or more persons created a joint 
tenancy unless words were used to indicate a contrary in¬ 
tent. And see 2 Tiffany, Real Property, Sec. 427. 

The case of Scholl v. Scholl , 80 U. S. App. D. C. 292, 152 
F. 2d 672 should be noted. 

“The section of the Code upon which appellant relies 
contains two provisions. The first, and basic, provi¬ 
sion is that upon entry of a final decree of divorce, all 
property rights of the parties in joint tenancy or ten¬ 
ancy by the entirety shall stand dissolved. That is sub¬ 
stantive law respecting property. The second provision 
is that the court may, in this situation, and in the same 
proceeding, award or apportion the property left with¬ 
out defined ownership by the first part of the statute.” 

While the opinion of the majority uses the term “without 
defined ownership,” of course the court could not have 
meant that dissolution of a joint tenancy leaves the parties 
without a tenancy known to the law. The tenancy must be 
a tenancy in common. In such case, it would be assumed the 
parties would hold equal interests until the court decrees 
otherwise and changes the proportions. If this is not so, 
then the court below was wrong in entering summary judg¬ 
ment for the defendant without having before it evidence 
of the equities of the case, in accordance with the mandate 
of the statute “to apportion the property in such manner as 
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shall seem equitable and just.” D. C. Code, (1940) Sec. 
16-409. It is no reply to this to argue that the statute only 
applies to where there is no separation agreement, because 
then we return to the problem of interpreting the agreement 
in light of the rule, exclusive of statute, that a divorce dis¬ 
solves a tenancy by the entirety and creates a tenancy in 
common. We think the words in the statute “in the absence 
of a valid antenuptial or postnuptial agreement in relation 
thereto” means an agreement that expressly changes the 
title, from a joint tenancy or a tenancy by the entirety, to 
something else. This, we submit, the agreement in the case 
at bar did not do. 


CONCLUSION. 

It is just as reasonable an assumption that the parties, 
when dividing their property, intended a tenancy in com¬ 
mon as that they intended a joint tenancy. They expressed 
no intention in their agreement that they should continue 
to hold a right of survivorship to the other’s share after a 
divorce. This court should not extend their agreement be¬ 
yond its natural and fair import, especially where such 
extension would be contrary to the interests of the natural 
object of the bounty of one of the parties, his widow. 

Respectfully submitted, 

Loxjis M. Dekit, 

Thomas S. Jackson, 
Counsel for Appellant. 

Ernest L. Wilkinson, 

Frank C. Ktmbat.t,, 

Brandenburg and Brandenburg, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

Fob the Distbict of Columbia Cibcuit. 


No. 10,759. 


ESTHER GOODPASTURE HEATH, Appellant, 

v. 

AD ALINE E. HEATH, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 
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1 Filed Nov 26 1949 

In the United States District Court 
For the District of Columbia 
Civil Division 
No. 5030-’49 

Esther Goodpasture: Heath, 4307 Sheridan Street, Uni¬ 
versity Park, Maryland, Plaintiff, 

v. 

Adaune E. Heath, Defendant . 

Complaint for Declaratory Judgment and Partition of 

Real Estate. 

1. This Honorable Court has jurisdiction hereof under 
and pursuant to the provisions of Section 2201 of Title 28, 
United States Code, and Sections 11-306 and 16-1301 of the 
District of Columbia Code (1940). The value of the prop¬ 
erty in controversy is in excess of Three Thousand Dollars. 

2. The plaintiff is a citizen of the United States and a 
resident of the County of Prince Georges, in the State of 
Maryland, and is the widow of A. Fife Heath, deceased, 
late of said County and State, who departed this life on the 
13th day of April, 1949, leaving a last will and testament 
which said will has been duly admitted to probate and 
record in the Orphans’ Court of said Prince Georges 
County, Maryland. Said will is in proper form for, and the 
plaintiff proposes to procure, probate and record in the 
District of Columbia. The plaintiff is named in said will 
as the sole legatee and devisee of said decedent’s estate. 

3. At the time of his death, the said A. Fife Heath was 
seized and possessed of an undivided interest with the de¬ 
fendant, Adaline E. Heath, of the real estate known and 
described as Lot 73 in Square 4204 of John L. Knopp’s 

subdivision of Lot 30 in said square, part of a tract 

2 called ‘ 1 Granby”, as per plat recorded in Liber 85 
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at Folio 60, in the Office of the Surveyor of the Dis¬ 
trict of Columbia, and also Lot 51 in Square 4204 in H. R. 
Howenstein’s subdivision of “Granby”, as per plat 
recorded in Liber 66 at Folio 28 in the Office of the Sur¬ 
veyor of the District of Columbia, subject to a right of way 
ten feet (10') wide over the rear of said lot as a private 
alleyway) being the same land and property assessed for 
taxation as Lot 820 in Square 4204, improved by the prem¬ 
ises at 1833 Monroe Street, Northeast, in the City of Wash¬ 
ington, District of Columbia. 

4. In 1929, the decedent and the defendant were married, 
and during their coverture, by a deed dated the 19th day 
of July, 1934, recorded in Liber 6813 at Folio 62, the afore¬ 
said realty was conveyed to them, husband and wife as 
aforesaid, as joint tenants, so that under the law of the 
District of Columbia they became and were tenants by the 
entirety thereof. 

5. Thereafter, on the 18th day of March, 1943, by a de¬ 
cree of divorce entered by the Circuit Court, Seventh 
Judicial District, in and for Volusia County, Florida, in a 
cause entitled Adaline E. Heath, plaintiff, versus A. Fife 
Heath, defendant, In Chancery No. 9227, the marriage 
theretofore existing between the parties thereto was dis¬ 
solved. Prior thereto, the defendant and the said A. Fife 
Heath had entered into a property settlement agreement by 
the terms whereof the defendant released and relinquished 
the said A. Fife Heath of and from any and all claims for 
maintenance, alimony and support in consideration of cer¬ 
tain payments and other dispositions of property as therein 
provided, and upon the further consideration that the 
aforesaid real estate should remain in joint tenancy, sub¬ 
ject to the right of the said A. Fife Heath to have the ex¬ 
clusive use, occupancy and possession of the said realty, 
and the right to the rents therefrom, during his lifetime, in 

the words following: 

3 “The real estated located at 1833 Monroe Street 

Northeast, in the City of Washington, District of Co- 
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lumbia, being now jointly owned by the parties hereto, shall 
hereafter remain as the joint property of the parties in 
joint tenancy; the party hereto of the second part, how¬ 
ever, during his lifetime, shall pay all taxes and insurance 
premiums, curtailed on the principal indebtedness and in¬ 
terest on said indebtedness, all in connection with the afore¬ 
mentioned real estate and shall take care of all reasonable 
repairs thereon. The party of the second part shall be en¬ 
titled to the exclusive use, occupancy and possession of said 
real estate and shall have the right either to occupy the 
same entirely or to rent a portion of said premises and oc¬ 
cupy the balance thereof and shall, if any portion of said 
premises be rented, be exclusively entitled to the rental 
therefrom.” 

6. By reason of the foregoing, the plaintiff is advised and 
believes, and therefore avers, that after the dissolution of 
their marriage as aforesaid, the defendant and the said 
A. Fife Heath became and were tenants in common of said 
realty and on his death the undivided interest of the said 
A. Fife Heath in and to the same vested in the plaintiff by 
the terms of his will, as aforesaid; and that the plaintiff is 
entitled to a decree or judgment of this Court declaring the 
plaintiff to be entitled to an undivided one-half interest in 
and to said realty as a tenant in common with the defen¬ 
dant, and for partition thereof. 

Wherefore, the plaintiff prays: 

1. That the plaintiff be declared and adjudged to be en¬ 
titled to an undivided one-half interest in said realty as a 
tenant in common with the defendant. 

2. That a trustee be appointed to receive and collect the 
rents from and to manage the realty hereinabove described 
during the pendency of this cause, and to sell the same upon 
final judgment herein and divide the proceeds between the 

parties as their interests appear. 

3. That the Court give judgment for such other 
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and further relief as the Court may deem meet and 
proper. 

Brandenburg & Brandenburg. 
By Thomas S. Jackson, 
Attorneys for Plaintiff, 

719—15th Street, N. W., 
Washington, D. C. 

Ernest L. Wilkinson, 

Frank C. Kimball, 

744 Jackson Place, N. W., 

Of Counsel. 


5 Filed May 15 1950 

Motion for Summary Judgment. 

The defendant, Adaline E. Heath, by her attorney, 
Frank E. Scrivener, moves the Court for summary 
judgment in the above-entitled cause, pursuant to the pro¬ 
visions of Rule 56 of the Federal Rules of Civil Procedure, 
and for grounds of this motion says: 

1. The complaint fails to state a claim upon which relief 
can be granted. 

2. The property rights of A. Fife Heath and the defen¬ 
dant in the real estate herein involved were the subject of 
a valid agreement between them (a copy of the said agree¬ 
ment being annexed hereto and made a part hereof as ex¬ 
hibit “ A”), which is* determinative of the interests of the 
parties to this action. 

3. Dissolution, by final decree of divorce, of joint tenancy 
or tenancy by the entirety, is effected by operation of law 
only in the absence of a valid antenuptial or postnuptial 
agreement in relation to such property rights. 

4. The interests of A. Fife Heath and the defendant, as 
established by their agreement were not disturbed or 
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affected by the Florida divorce proceeding (a certified copy 
of which is annexed hereto marked exhibit “B”). 

Frank E. Scrivener, 

Attorney for Defendant, 

805 G. Street, N. W., 
Washington 1, D. C. 

Di 3560 


Exhibit “A” 

7 Filed May 15 1950 

This Agreement made in duplicate this 23rd day of July, 
A. D., 1942, by and between Adaljne E. Heath, party of 
the first part, and A. Fife Heath, party of the second part. 

Whereas the above parties are wife and husband and 
certain irreconcilable differences having arisen between 
them, causing them to live separate and apart and being so 
living separate and apart at the time of the signing of this 
Agreement, it is the desire of both of said parties that there 
be set out in writing the terms and conditions upon which 
the property rights of the parties are to be adjusted and 
maintained. 

Now, Therefore, This Agreement Witnesseth: That 
for and in consideration of the premises and other valuable 
considerations passing between the parties, they have 
agreed and by these presents do agree as follows: 

L The party of the second part shall name the party of 
the first part irrevocable beneficiary under two life insur¬ 
ance policies on his life, namely Policy No. 9762528 for 
$5,000.00 with the Metropolitan Life Insurance Company 
and Policy No. 2355298 for $5,000.00 with the Northwestern 
Mutual Life Insurance Company and shall continue to pay 
the premiums thereon during the life time of the party of 
the first part; provided if the party of the first part should 
predecease the party of the second part, then all rights un¬ 
der both of said life insurance policies shall revert to the 
party of the second part who shall have the exclusive right 
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to dispose of same by way of change of beneficiary or other¬ 
wise, as he may see fit. 

2. The real estate located at 1833 Monroe Street, North¬ 
east, in the City of Washington, District of Columbia, be¬ 
ing now jointly owned by the parties hereto, shall hereafter 
remain as the joint property of the parties in joint tenancy; 

the party hereto of the second part, however, during 
8 his lifetime, shall pay all taxes and insurance pre¬ 
miums, curtails on the principal indebtedness and in¬ 
terest on said indebtedness, all in connection with the 
aforementioned real estate and shall take care of all rea¬ 
sonable repairs thereon. The party of the second part shall 
be entitled to the exclusive use, occupancy and possession of 
said real estate and shall have the right either to occupy 
the same entirely or to rent a portion of said premises and 
occupy the balance thereof and shall, if any portion of said 
premises be rented, be exclusively entitled to the rental 
therefrom. 

3. The party of the first part shall be entitled to all of 
the furniture, furnishings and household effects in the 
above mentioned premises, with the exception of the pro¬ 
fessional library, equipment, instruments and personal be¬ 
longings of the party of the second part, which latter prop¬ 
erty shall belong to the party of the second part, and the 
Lincoln Zephyr automobile now in the joint names of the 
parties hereto shall also belong exclusively to the party of 
the second part and the party of the first part shall exe¬ 
cute any and all papers necessary to vest the title of said 
automobile in the party of the second part. 

4. The party of the second part shall remain responsible 
for the balance due for monies advanced by the father of 
the party of the first part and shall be obliged to pay same 
upon such terms as may be agreed upon between him and 
the father of the party of the first part. 

5. The parties hereto shall divide equally between them 
any monies now on deposit in a joint savings account which 
amounts approximately to $500.00. 
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6. The party of the second part shall pay to the 
9 party of the first part the sum of $300.00 per month 
during her natural life or until her remarriage, in 
full settlement and adjustment of all claims for alimony, 
maintenance and support; the first payment of $300.00 to 
be made at the time of the signing of this Agreement, sub¬ 
sequent payments to be made monthly thereafter. 

7. The party of the second part at the time of the signing 
of this Agreement shall pay to the party of the first part 
the sum of $350.00 to cover expenses and any fees for pro¬ 
fessional services that may be contracted by the party of 
the first part. 

It Is Further Understood and Agreed by and between 
the parties hereto that upon the consummation of the 
within Agreement and subject, of course, to the terms of 
this Agreement, the party of the first part relinquishes and 
releases the party of the second part from any and all 
claims for maintenance, alimony and support and each of 
the parties hereto releases and relinquishes to the other any 
right she or he may now or hereafter have in any property, 
real personal or mixed, now owned or to be hereafter ac¬ 
quired by either party hereto, including rights of dower 
and curtesy and likewise to a distributive share in any per¬ 
sonal property, title to which is now or may hereafter be 
vested in either party hereto; it being understood and 
agreed, as is hereinbefore provided, that the real estate 
located at 1833 Monroe Street, Northeast, in said City and 
District, shall remain in the joint names of the parties 
hereto and shall continue to be jointly held and owned by 
them, subject, of course, to the right of the party of the sec¬ 
ond part to the exclusive use, occupancy and possession 
thereof and the right to receive any rent realized from said 
real estate, as is provided in Paragraph numbered 2 of this 
Agreement. 
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In Witness Whereof, the parties have hereunto affixed 
their hands and seals to this Agreement in duplicate 
10 the day and year first hereinbefore written. 

Witness.: 

/s/ Stacy M. Reed /s/ Adaline E. Heath (seal) 

as to Adaline E. Heath Adaline E. Heath 
/s/ Leo A. Roves /s/ A. F. D. Heath (seal) 

A. Fife Heath 

District of Columbia, To Wit : 

I, Guy E. Strobel, a Notary Public in and for the District 
aforesaid, do hereby certify that Adaline E. Heath, party 
to a certain Agreement bearing date on the 23rd day of 
July, A. D., 1942 and hereto annexed personally appeared 
before me in said City and District the said Adaline E. 
Heath, being personally well known to me as the person 
who executed the said Agreement and acknowledged the 
same to be her act and deed. 

Given under my hand and seal this 23rd day of July, 
A. D., 1942. 

/s/ Guy E. Strobel, 

Notary Public, D. C. 

District of Columbia, To Wit : 

I, Charles Peekbam, a Notary Public in and for the Dis¬ 
trict aforesaid, do hereby certify that A. Fife Heath, party 
to a certain Agreement bearing date on the 23rd day of 
Jnly, A. D., 1942, and hereto annexed, personally appeared 
before me in said City and District the said A. Fie Heath, 
being personally well known to me as the person who exe¬ 
cuted the said Agreement and acknowledged the same to be 
his act and deed. 

Given under my hand and seal this 23rd day of July, 
A. D., 1942. 

/s/ Charles Peekbam, 

Notary Public, D. C. 
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Exhibit “B” 

21 Filed May 15, 1950 

IN CIRCUIT COURT, SEVENTH JUDICIAL CIRCUIT, VOLUSIA 
COUNTY, FLORIDA IN CHANCERY. 


EXCERPTS FROM BILL FOR DIVORCE 
Apaline E. Heath, Plaintiff, 


v. 

A. Fife Heath, Defendant. 


24 10. That the plaintiff and defendant have entered 

into a property settlement agreement, as will more 
fully appear by a copy of said agreement attached hereto, 
marked “Exhibit 1”, and made a part hereof. 


63 IN THE CIRCUIT COURT, SEVENTH JUDICIAL CIRCUIT, IN 
AND FOR VOLUSIA COUNTY, FLORIDA. IN CHANCERY 

FINAL DECREE OF DIVORCE 
Adaline E. Heath, Plaintiff, 


v. 

A. Fife Heath, Defendant. 

This day this cause came on to be heard on Final Hear¬ 
ing, upon the bill of complaint and the report of the special 
examiner and the deposition taken in this cause, and it ap¬ 
pearing to the Court that a decree pro confesso has been 
duly entered against the defendant herein, and that the de¬ 
fendant herein is not a member of the Armed Forces of the 
United States, and that the court has jurisdiction of the 
parties and of the subject matter herein, the court finds 
according to law that the equities are with the plaintiff, 
and therefore the court finds that the plaintiff is entitled 
to a decree of divorce; and. 
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The Court Adjudges, Oedees and Decrees, as follows: 

1. That a final decree of divorce be and the same hereby 
is entered in favor of the plaintiff herein, forever dissolv¬ 
ing and terminating the bonds of matrimony heretofore 
existing between the plaintiff, Adaline E. Heath, and the 
defendant, A. Fife Heath. 

Done and Ordered at Daytona Beach, Volusia County, 
Florida, this 18th day of March, A. D. 1943. 

Geo. Wm. Jackson, 

Circuit Judge. 


12 Filed Jun 281950 

Order Granting Motion for Summary Judgment and 
Establishing Title in Defendant. 

The motion for summary judgment filed in the above- 
entitled cause having been duly argued in open Court, it is, 
by the Court, this 28th day of June, 1950, 

Adjudged and Ordered, that the motion for summary 
judgment filed herein hereby is granted unconditionally; 
and it is further 

Adjudged and Ordered, that, as of the date of the death 
of Alma Fife Heath, namely: April 13,1949, all of the right, 
title and interest of the said Alma Fife Heath in and to 
certain real estate in the District of Columbia known and 
described as follows: 

Lot 73 in Square 4204 of John L. Knopp’s subdivision of 
Lot 30 in said Square, part of a tract called “Gramby” as 
per plat recorded in Liber 85 at Folio 60, in the Office of the 
Surveyor of the District of Columbia, and also Lot 51 in 
Square 4204 in E R. Howenstein’s subdivision of 
“Gramby”, as per plat recorded in Liber 66 at Folio 28 in 
the Office of the Surveyor of the District (subject to a right 
of way ten feet (10') wide over the rear of said Lot as a 
private alleyway) being the same land and property as¬ 
sessed for taxation as Lot 820 in Square 4204, improved by 
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premises numbered 1833 Monroe Street, Northeast, in the 
city of Washington; 

passed by operation of law, by right of survivorship, to the 
surviving joint tenant thereof, Adaline E. Heath, the 
13 defendant herein; and that the said Adaline E. 

Heath is, and has been since April 13, 1949, the sole 
owner in fee simple of the aforesaid land and improve¬ 
ments. 

Edwakd M. Cubbast, 
Judge. 

A copy of this order will be sent to the attorney for the 
defendant. 

































APPELLEE’S STATEMENT OF THE QUESTION 

INVOLVED. 


In the opinion of the appellee the question involved in 
this case should be stated as follows: 

Under Section 16-409 of the District of Columbia Code, 
1940, where a husband and wife own District of Columbia 
real estate which was conveyed to them as joint tenants; 
where such husband and wife entered into a property set¬ 
tlement agreement providing that such real estate, “being 
now jointly owned by the parties hereto, shall hereafter re¬ 
main as the joint property of the parties in joint tenancy,”; 
and where a subsequent Florida final decree of divorce, en¬ 
tered in favor of the wife upon a complaint which recited 
the provisions of said property settlement agreement, was 
silent as to property rights of the parties; does such divorce 
decree dissolve the joint tenancy and create in its place a 
tenancy in common, or does the joint tenancy continue in 
accordance with the provisions of the property settlement 
agreement? 
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IN THE 

United States Court of Appeals 

Fob the District of Columbia. Circuit. 


No. 10759. 


ESTHER GOODPASTURE HEATH, Appellant , 

v. 

AD ALINE E. HEATH, Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 



STATEMENT OF CASE. 

The appellant’s statement of facts, appearing on page 

2 and following of the Brief of Appellant, requires one cor¬ 
rection, and amplification as to one fact therein stated. 

Such Statement of Facts recites, in the first line of page 

3 of said Brief, that, “on July 23, 1943, Dr. Heath and 
Adaline entered into a separation agreement...”, whereas 
such separation agreement was executed on July 23, 1942. 


I 
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The Appellant’s Statement of Facts recites that Dr. 
Heath died on April 13,1949, leaving a will in which Esther 
was named as sole legatee and devisee if she snrvived him. 
It is to be noted that snch will made no mention of the 
property involved in this proceeding, and therefore did not 
attempt to contravene the provisions of the separation 
agreement with respect to snch property. 

STATUTE INVOLVED. 

District of Columbia Code (1940), Section 16-409: 

1 *'Upon the entry of a final decree of annulment or divorce 
a vinculo, in the absence of a valid antenuptial or postnup¬ 
tial agreement in relation thereto, all property rights of 
the parties in joint tenancy or tenancy by the entirety shall 
stand dissolved and the court, in the same proceeding in 
which such decree is entered, shall have power and juris¬ 
diction to award such property to the one lawfully entitled 
thereto or to apportion the same in such manner as shall 
seem equitable, just, and reasonable.” 

SUMMARY OF ARGUMENT. 

In the District of Columbia a tenancy by the entirety or 
a joint tenancy between husband and wife is dissolved by 
divorce a vinculo only in the absence of a valid property 
settlement agreement. The property settlement agreement 
between the appellee and A. Fife Heath provided that the 
real estate involved here should remain in the joint tenancy 
of the parties to the agreement. The subsequent Florida 
divorce did not disturb nor affect the agreement, but left 
it in full force and effect. By its terms, the agreement does 
not attempt to create a new tenancy, but simply provides 
for the continuance of the original joint tenancy, under 
which the survivor is entitled to the whole of the property. 
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ARGUMENT. 

L 

The Agreement of July 23,1942, Was Determinative of the 
Eights of the Parties Thereto in Relation to the Real 
Estate Involved Herein. 

In the District of Colombia the disposition of property 
rights of parties to a divorce is the subject of a specific 
statutory provision. Section 16-409 of the District of Co¬ 
lumbia Code (1940) provides: 

“Upon the entry of a final decree of annulment or a divorce 
a vinculo, in the absence of a valid antenuptial or' postnup¬ 
tial agreement in relation thereto, all property rights of the 
parties in joint tenancy or tenancy by the entirety shall 
stand dissolved and the Court, in the same proceeding in 
which such decree is entered, shall have power and jurisdic¬ 
tion to award such property to the one lawfully entitled 
thereto or to apportion the same in such manner as shall 
seem equitable, just, and reasonable.” 

Under the provisions of the aforegoing statute if there is 
a valid property settlement agreement existing between hus¬ 
band and wife, its provisions are controlling as to the dis¬ 
position of the property of the marriage. 

The Appellant does not contend that the agreement of 
July 23,1942, was invalid. By its terms it effectively dis¬ 
posed of the rights of the parties in all of the property held 
by them. 

A valid separation agreement is not affected by a subse¬ 
quent divorce, unless the decree of divorce specifically so 
provides. Santmyer v. Santmyer, 48 App. D. C. 310. 

And where a separation agreement is brought before the 
Court in a subsequent action for divorce, the silence of the 
decree as to such agreement neither ratifies nor annuls such 
separation agreement Scartbom v. Sanborn, 3 CaL Apps. 
2d. 437; Miller v. Miller, 134 F. 2d 583 (authorities col¬ 
lected at page 586). 
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ARGUMENT. 
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It is equally well established that a separation agree¬ 
ment, otherwise valid and enforceable, is not extinguished, 
but survives a subsequent divorce and alimony decree. And 
if it is presented to the divorce Court its validity and en¬ 
forceability are adjudicated and its terms superceded and 
annulled only to the extent of the conflict with the judgment 
of the divorce court. Miller v. MiUer, Supra, at page 587. 

Further, unless modified by the Court in a divorce action, 
such agreements are judged by the same rules as any other 
contracts; and in actions other than for divorce, the sanc¬ 
tion of a divorce Court is not a prerequisite to their valid¬ 
ity. Robertson v. Robertson, 34 CaL Apps. 113, 93 Pac. 2d 
175. 

It appears, then, that the agreement of July 23, 1942 is 
a valid property settlement agreement, properly brought to 
the attention of the Florida Court in the subsequent divorce 
action, but not in any way modified by the decree, and re¬ 
maining in full force and effect between the parties. 

n. 

The Agreement of July 23,1942, Did Not Attempt to Create 
a New Tenancy, But Provided for Continuance of the 
Then Existing Joint Tenancy of the Parties. 

The appellant in her Brief mates much of the technical 
requirements of a joint tenancy, and insists that the sepa¬ 
ration agreement attempted to create such a tenancy be¬ 
tween the parties Such is not the case; at the time of the 
execution of the separation agreement, the parties already 
were joint tenants (a tenancy by the entirety being nothing 
more or less than a joint tenancy between husband and wife) 
and therefore the separation agreement made no attempt 
to create anything, but simply expressed the intention of 
the parties that their interests in the property in question 
were to remain as they had been since the inception of their . 
ownership thereof, in order that the survivor of them should 
take the whole. 



Appellant argues also that if the property remained in 
a joint tenancy after entry of the divorce, either party could 
terminate such joint tenancy by conveyance to a stranger 
who then would become a tenant in common with the co- 
tenant. Such action on the part of either party would have 
been in direct contravention of their intentions as expressed 
in their agreement, and, if attempted, could have been re¬ 
strained or nullified by appropriate equitable proceeding 
brought by the innocent party. Further, the record contains 
no indication that either of the parties to the agreement 
attempted to escape his obligations under such agreement. 

The separation agreement in question made specific and 
unambiguous provision as to the intention of the parties 
with respect to the real estate involved in this case. Such 
agreement very clearly states the intention of the parties 
that the real estate shall remain the joint property of the 
parties and that upon the death of either the survivor shall 
take such property by operation of law. The contention of 
Appellant that the wording in the statute, “in the absence of 
a valid antenuptial or postnuptial agreement in relation 
thereto” means an agreement that expressly changes the 
title, from a joint tenancy or a tenancy by the entirety, to 
something else, is not worthy of argument here. 

CONCLUSION. 

The property rights of Dr. Heath and the Appellee in the 
real estate involved in this action were the subject of a 
valid agreement between them which is determinative of 
the interests of the parties to this suit. Such agreement 
provided for the continuance of the joint tenancy between 
the parties; and the subsequent decree of divorce neither 
abrogated nor nullified the property settlement agreement, 
thus leaving it in full force and effect between the parties. 
In the District of Columbia, dissolution, by final decree of 
divorce, of joint tenancy or tenancy by the entirety is ef¬ 
fected by operation of law only in the absence of a valid 
antenuptial or postnuptial agreement in relation to such' 
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property rights. The property settlement agreement should 
be enforced in accordance with its clear purport, in order 
that the interest of the surviving party to such agreement 
shall be protected. 

Respectfully submitted, 

Frank E. Scbivener, 

Attorney for Appellee. 










